General Terms and Conditions of Sales and Supply

1. General 

1.1   These general conditions of sales and supply (“General Conditions”) are applicable to all sales of products (“Products”) and services (“Services”) by HUBER+SUHNER, Inc. (“H+S”) to the buyer (“Customer”).  CUSTOMER’S PLACEMENT OF A PURCHASE ORDER FOR PRODUCTS OR SERVICES SHALL CONSTITUTE CUSTOMER’S ACCEPTANCE OF THESE GENERAL CONDITIONS.  In no event shall any conflicting or additional terms set forth in Customer’s purchase order (or any other document) apply to H+S’ sale of Products and/or Services to Customer, unless specifically agreed to by H+S in a signed writing. 

1.2 H+S shall have no obligation to sell any Products or Services to Customer unless and until H+S has issued an order acknowledgement or similar document expressly confirming H+S’ acceptance of Customer’s purchase order.  Thus, the parties’ agreement regarding the sales of Products and/or Services shall consist solely of (i) these General Conditions; (ii) provisions set forth in an order acknowledgement or similar document issued by H+S; (iii) Product or Service description and number, the price, units of Products or Services, and delivery dates and shipment instructions set forth in Customer’s purchase order, provided such terms are accepted in H+S’ order acknowledgement; and (iv) any other provisions set forth in a writing signed by both parties.  Such documents are collectively referred to herein as this “Agreement.” 

1.3
For legal purposes and unless otherwise stated in the Agreement, all sales of Products and Services shall be considered effected in H+S’ facilities at Essex, Vermont”.

1.4
The use of an electronic signature corresponding to the current level of technology and in accordance with applicable law is a permissible substitute for a hand written signature. 

1.5 
Should a provision of these General Conditions be judicially determined to be unlawful, invalid or unenforceable, (i) such provision shall be deemed severed from the General Conditions and shall be replaced by a valid provision which approximates as close as possible the intent of the parties; and (ii) the remaining provisions of these General Conditions shall remain in full force and effect. 

2. Scope of supplies and services 

2.1 
The Products and Services of H+S are identified in H+S’ order acknowledgement and in appendices thereto.  H+S shall be entitled to make any changes in such Products and Services which lead to improvements provided such changes do not result in a price increase. 

2.2 
With regard to Products consisting of cable, H+S reserves the right to over- or under supply up to 10% of the ordered volume.  If Customer requires a specific, minimum quantity of cable, Customer must prominently state in its purchase order that it requires such a specific minimum quantity of cable. 

3. Drawings, technical documents, confidential information and tools 

3.1
Unless otherwise agreed upon by H+S in a signed writing, statements made in brochures, catalogues, technical documents and the like are not binding. 

3.2 Customer agrees that due to its contractual relationship with H+S, he will receive certain Confidential Information that will be considered as industrial secrets as provided for in articles 82 and 83 of the Mexican Industrial Property Law which H+S keeps and marks as “CONFIDENTIAL”, “SECRET” or with any other similar term, since they represent or may represent a competitive or economical advantage regarding third parties in the furtherance of its economic activities.  Such confidential information is property of H+S and may come in the form of documents, electronic or magnetic means, optical discs, microfilms, videos and other similar means.  Consequently, Customer binds himself not to reveal such Confidential Information to third parties, without written consent from H+S.

Customer agrees that in terms of articles 84, 85 and 221 of the Mexican Industrial Property Law, he will be responsible for any liability that he may cause in case he reveals such Confidential Information, except if such information is required by judicial or administrative authorities, in which case the Customer shall inform H+S, in writing, of this fact within the following 2 (two) days of such requirement so that H+S can present an objection to such disclosure.

3.3  
Tools and molds of all kinds remain in all cases the sole and exclusive property of H+S, except for those provided to H+S by the Customer. 

3.4  
Tools and molds provided by Customer to H+S shall be subject to such additional terms and conditions as the parties may expressly agree to in writing; provided, however, that the cost for servicing and maintaining these tools and molds shall be the responsibility of the Customer and the cost for storing these tools and molds is the responsibility of H+S.  Notwithstanding the foregoing, in no event shall H+S have any responsibility with respect to such tools and molds once five (5) years have elapsed from the date of H+S’ last shipment of the applicable Product to Customer. 

4. Regulations in force in the country of destination and safety devices 

4.1  
The Customer shall, either prior to or at the time it issues a purchase order, identify in writing to H+S all laws, rules, regulations, and orders applicable to the Products and Services ordered by Customer, including without limitation those relating to environmental issues, health and safety. 

4.2 
The Customer shall be the only party responsible of all the information rendered to H+S under Section 4.1 above and shall hold H+S harmless of any responsibility derived from all laws, rules, regulations and orders applicable in the place of destination of the Products and Services. H+S guaranties only that the Products and Services ordered by Customer duly comply with all laws, rules, regulations and orders applicable in the place where the Products and Services are sold or rendered.

5. Prices 

5.1  
Unless otherwise agreed upon, all prices shall be net ex works (Incoterms, latest issue), H+S’ facility at Essex, Vermont, including standard packaging in U.S. Dollars without any deductions whatsoever. 


Any and all additional charges, such as, but not limited to, freight charges, special packaging requirements, insurance premiums, fees for export, transit, import and other permits, as well as for certifications, shall be contracted for and be borne by the Customer.


Likewise, the Customer shall be solely responsible for the payment of any and all taxes, fees, levies, customs duties and the like which are due as a result of, or are levied out of or in connection with the sale of Products and Services by H+S, and Customer shall indemnify H+S in the event H+S is liable for any such payments as a result of Customer’s failure to pay. 

5.2  
H+S reserves the right to increase the prices otherwise agreed to in case the wage rates or the raw material prices increase between the date H+S accepts Customer’s purchase order and the date of delivery.  In determining the amount of any such increase, H+S may rely on a publicly available inflation rate index selected by H+S (for wage rates) and a publicly available commodity price index selected by H+S (for raw materials prices). 


In addition, H+S shall have the right to make a reasonable price adjustment if: 

a) 
the delivery time has been extended due to any reason other than a cause solely attributable to H+S; or 

b)
any Products or Services have undergone changes because any documents furnished by the Customer were not in conformity with the actual circumstances, or were incomplete, or the Customer failed to comply with Section 4.1 above.   

6. Terms of payment 

6.1  
Unless otherwise agreed upon, payments shall be made by the Customer within 30 days after the date of H+S’ invoice, net, without any deduction for cash discount, expenses, taxes, levies, fees, duties, and the like. 

6.2  The due date for payment shall not be extended if transport, delivery, erection, commissioning or Customer’s possession of the Products or Services is delayed or prevented, or if unimportant parts are missing, or if post-delivery work may nevertheless be carried out by Customer even though delivery of the Products or Services has not yet occurred.   

6.3  
If Customer fails to pay, when due, the advance payments, if any, as provided or referenced in Customer’s purchase order or the order acknowledgment, H+S may, at its option, terminate the order, seek specific performance and seek damages for Customer’s failure to complete the purchase, and shall have no further obligation to Customer.   

6.4  
If Customer fails to make any payment when due, Customer shall be liable, without reminder, for interest with effect from the date on which the payment was due. The annual interest rate charged will correspond to the “Prime Rate” published in the Wall Street Journal at the time such payment was due, plus two percent (2%).  Payment of the interest does not release Customer from its obligation to make payments on the agreed dates or from any obligation to pay damages which might exceed the interest due.   

7. Delivery time 

7.1  
Customer shall take delivery of Products and Services as stated in the applicable purchase order and order acknowledgement.  It is acknowledged and understood that if the purchase order and/or the order acknowledgement contain an estimated delivery date, it will be necessary for Customer and H+S to confer and agree on a specific delivery date.  Unless otherwise agreed to in writing, H+S will be deemed to have met its delivery responsibilities if, on or before the delivery date, H+S has sent a notice to the Customer informing it that the Products are ready for delivery, and in the case of Services that H+S is ready to fulfill its obligation to provide Services. 

7.2  
H+S’ compliance with its delivery obligations is conditioned on Customer’s continued fulfillment of all of its obligations, including without limitation payment obligations and cooperation obligations.   

7.3  
In addition to any other rights and remedies available to H+S, H+S shall have the right to extend the time for delivery for a period that is reasonable under the circumstances, in the event that:   

a) 
the information required by H+S for performance of this Agreement is not received by an agreed to date, or if the Customer subsequently changes any such information;  

b) 
H+S is prevented or hindered from performing based on circumstances beyond its reasonable control, including without limitation, epidemics, war, acts of terrorism, revolution, strikes or other labor conflicts, late or deficient delivery by subcontractors of raw materials, semi finished or finished products, the need to scrap important work in process, official actions or omissions by any governmental authorities or public bodies, natural catastrophes, acts of God; 

c) 
the Customer fails to perform any of its obligations under this Agreement in a timely manner, including without limitation if the Customer fails to make payment for the current or for previous orders in a timely manner. 

7.4  
Any failure of H+S to deliver the Products or Services on a timely basis shall not constitute a breach of the parties’ agreement, shall not entitle Customer to terminate the parties’ agreement and shall not entitle Customer to any damages for such failure, and Customer’s sole remedy for such failure shall be to cancel the order at issue, unless such failure results from the willful misconduct or gross negligence of H+S.    

8.  Risk of Loss 

8.1
Title to the Products and risk of loss passes to Customer on the date of  delivery  at H+S’ plant of manufacture or other facility.   

8.2
If  delivery is delayed at the request of Customer, at the fault of Customer or due to reasons beyond H+S’ reasonable control, the risk of the loss shall pass to Customer at the time originally agreed to for delivery.  From and after such time, the Products shall be stored and insured on the account, at the expense of, and at the risk of Customer. 

9.  Delivery, forwarding, transport and insurance 

9.1
Products and Services will be delivered Ex Works (Incoterms, latest issue) in H+S’ facilities at Essex, Vermont”.
9.2
Customer’s purchase order shall specify any requirements regarding forwarding, transport and insurance. All shipments shall be at Customer’s expense and risk.  Objections regarding forwarding or transport shall upon receipt of the Products or of the shipping documents be immediately submitted by the Customer to the last carrier. 

9.3
In no event shall H+S be deemed to assume any liability in connection with any shipment.  Customer shall be solely responsible for procuring insurance against all risks. 

10. Inspection and Acceptance of Products and Services 

10.1  According to its own practices, H+S shall inspect the Products before delivery, and shall inspect its work after fulfilling the Services. If the Customer requests further testing, this has to be specially agreed upon in writing by the parties and paid for by the Customer. 

10.2
The customer shall inspect the Products and Services including partial deliveries thereof within a reasonable period following arrival at Customer’s premises (or completion of the Services as the case may be) but in any event within ten (10) days of such arrival or completion, and shall immediately notify H+S in writing of any failure of the Products or Services to conform to the requirements of this Agreement.  If the Customer fails to provide such notice within such time period, the Products and Services, including partial deliveries of the Products and partially completed Services, shall be deemed to have been accepted.   

10.3
After having been notified of any such failures, H+S shall use commercially reasonable efforts to remedy such failures within a reasonable period of time, and Customer shall cooperate with H+S’ efforts to do so.  After remedying such failures, further acceptance testing may be performed by Customer in accordance with Section 10.2 above.     If H+S is not able, despite commercially reasonable efforts, to remedy any such failures, H+S shall replace the Products at issue or reperform the Services at issue, which shall be H+S’ sole liability, and Customer’s sole remedy, for H+S’ failure to remedy any such failures. 

10.4
Acceptance shall be automatically deemed to have occurred without further action by Customer as soon as Customer commences use of the Products or Services (including partial delivery of Products or partial delivery of Services).     

10.5
Deficiencies of any kind in Products or Services including partial deliveries of Products and partial completion of Services shall not entitle the customer to any rights or claims other than those expressly stated in these General Conditions. 

11. Warranty and Liability  

11.1
Warranty Period 

 
The warranty period applicable to the Products and Services (“Warranty Period”) shall, in the case of Products, be a 12-month period commencing upon delivery of the Products, and in the case of Services, shall be a 12-month period commencing upon H+S’ completion of the Services.  In the event that delivery of the Products is delayed by Customer or by reasons beyond H+S’ reasonable control, the Warranty Period shall end on the earlier of 12 months from the date of delivery or 18 months from the date that H+S notifies Customer that the Products are ready for delivery.   

 
With respect to any replacement or repaired parts provided by H+S pursuant to Section 11.3 below, the Warranty Period shall be the original Warranty Period applicable to the Products that were the subject of such replacement or repairs.  The Warranty Period will be deemed ended, and H+S shall have neither liability nor obligation to provide any remedy in the event: 

(i)
Customer or a third party performs any repairs or modifications to the Products without H+S’ prior written authorization; 

(ii)
Customer fails to mitigate any damage resulting from a failure of any Product or Service to conform to its warranties; or 

(iii)
Customer fails to give H+S timely notice of a failure of a Product or Service to conform to its Warranties, or fails to give H+S the opportunity to remedy any breach of warranty.   

11.2
Warranty. 


During the Warranty Period, H+S warrants that (i) the Products will be free from defects in materials and workmanship and will substantially conform to any H+S specifications referenced in the order acknowledgement; and (ii) the Services will be performed in a good and workmanlike manner and will substantially conform to any H+S specifications referenced in the order acknowledgement. 

11.3
Remedy for breach of warranty 

 
In the event of any breach by H+S of any warranty set forth in Section 11.2 above, H+S shall, at its sole option, either replace or repair the Products, or repair or re-perform the Services.  Such remedies shall be H+S’ sole liability and Customer’s sole remedy for breach of any warranty set forth in Section 11.2 above.  Customer agrees to cooperate with H+S in any effort it makes to supply the foregoing remedies.  

11.4
Exclusions from Warranty  

 
The warranties set forth in Section 11.2 above does not cover any condition(s) (i)  which cannot be proved to have its origin in defective materials or workmanship; (ii) which results from normal wear and tear, electric overload, environmental pollution, electromagnetic disturbances (provided, however, that with respect to Products specifically designed to protect against lightning electromagnetic pulses, the warranties will cover conditions which result from lightning electromagnetic pulses, but will not cover conditions which result from lightning electromagnetic pulses which exceed H+S’ design parameters for such Products or other electromagnetic disturbances), improper maintenance or repair, neglect, failure to assemble, install or operate the Products in strict conformity with instructions provided by H+S, misuse, excessive loading, use of any unsuitable material, influence of chemical or electrolytic action, interference with other products, systems or services; or (iii) any other cause beyond H+S’ reasonable control. 

11.5
Products and services of Sub-Contractors 

 
For products and services supplied by sub-contractors prescribed by the Customer, H+S assumes liability only to the extent of such sub-contractor’s liability to H+S. 

11.6
No other warranties 

 
THE WARRANTIES SET FORTH IN SECTION 11.2 ABOVE ARE EXCLUSIVE AND IN LIEU OF ANY OTHER WARRANTIES, EXPRESS OR IMPLIED INCLUDING BUT NOT LIMITED TO ANY IMPLIED WARRANTY OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE.  NO COURSE OF DEALING AND NO PRODUCT DESCRIPTION SHALL BE DEEMED A WARRANTY OF ANY GOODS DELIVERABLE BY H+S.    

11.7
The warranty rights and remedies set forth herein cannot be assigned to any third party without the prior written approval of H+S. 

11.8
The Customer shall comply with H+S procedures then in effect concerning the return of Products under warranty or for repair (Repair and Replacement Procedure). 

12. Software 

  
Any software delivered by H+S shall remain the property of H+S or its licensors. The customer is granted a personal, non-exclusive, non-transferable license to use the software in direct connection with the goods delivered with it. The customer recognizes the confidential nature of the software, and agrees not to disclose it to any third party. 

13. Erection/Installation and commissioning 

 
If H+S undertakes erection/installation, the supervision of the erection/installation or commissioning, the General Conditions of Erection/Installation of H+S shall apply. 

14. Termination and Breach 

14.1 
In the event H+S breaches any material provision of this Agreement, which breach is not cured by H+S within thirty (30) days of Customer’s delivery of written notice of such breach, then (unless such matter is covered by a remedy or other provision provided above) Customer’s sole remedy and H+S’ sole liability shall be as follows:  (i) Customer shall be entitled to terminate its purchase of the applicable Products and Services; (ii) Customer shall be entitled to a refund of any amounts paid for Products or Services not delivered.  

14.2
In the event that the Customer terminates this Agreement for any reason prior to purchasing and paying for the full quantity of Products and Services required to be purchased hereunder, or in the event that the Customer fails for any reason (other than H+S’ failure to deliver or other material breach of this Agreement) to purchase and pay for such Products or Services, then (a) if the Products not so purchased or paid for have been produced by H+S prior to such termination or expiration and are not salable to other customers within a reasonable time (as determined by H+S in its sole discretion), Customer will pay H+S an amount equal to the entire contract price thereof less salvage value recoverable by H+S,  and (b) in all other cases, Customer will pay H+S, as liquidation damages, an amount equal to fifty percent (50%) of the purchase price for the quantity of Products or Services that the Customer was required to, but did not purchase.   

15. Exclusion of further liabilities 

 
THE LIABILITY OF H+S WITH RESPECT TO A CLAIM OF ANY KIND, WHETHER AS TO QUALITY OR AMOUNT OF PRODUCTS OR SERVICES DELIVERED OR FOR A NON-DELIVERY OF PRODUCTS OR SERVICES, SHALL NOT EXCEED THE INVOICE PRICE OF THE QUANTITIES OF PRODUCTS OR SERVICES AS TO WHICH THE CLAIM IS MADE.  THIS LIMITATION SHALL APPLY REGARDLESS OF THE FORM OF ACTION, WHETHER IN CONTRACT OR TORT, INCLUDING NEGLIGENCE.  IN NO EVENT WILL H+S BE LIABLE TO CUSTOMER FOR ANY LOST PROFITS, LOST SAVINGS, COST OF COVER, INCIDENTAL DAMAGES OR OTHER CONSEQUENTIAL DAMAGES.  The foregoing limitations on liability shall not apply to injury or death to persons or damage to personal property resulting from H+S’ gross negligence or willful misconduct.   

16. Partial supplies and partial services 

 
The acceptance and warranty provisions set forth above shall apply solely to the specific Products and Services (or features thereof) that fail to conform to the requirements of this Agreement.   

17. Indemnification 

  
Customer assumes all responsibility and liability for injury or damages resulting from its handling, possession, use or sale of Products or Services supplied hereunder, including, but not limited to any injury or damage resulting from the use of Products in Customer’s operations or in combination with other substances or products, and agrees to hold harmless, defend and indemnify H+S from and against all claims, losses, liabilities and expenses (including attorney’s fees and other litigation or settlement costs) arising out of such handling, possession, use or sale.  The foregoing duty of Customer to hold harmless, defend and indemnify H+S shall not apply to the extent  such claim, loss, liability or expense results from the willful misconduct or gross negligence of H+S.   

18. Applicable law 

18.1This Agreement shall be governed by the substantive law of the State of New York, without regard to the conflicts of laws rules thereof.  The applicability of the UN Agreement dated April 11th, 1980 for contracts governing the International Purchase of Goods is excluded. 
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